
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  39 
HEARING DATE:   01/21/21 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR COMPEL THE PRODUCTION OF DOCUMENTS 
FILED BY RICHMOND COMPASSIONATE CARE COLLECTIVE 
* TENTATIVE RULING: * 
 

Plaintiff Richmond Compassionate Care Collective (RCCC) seeks to compel further 

responses to three separate requests for production of documents made to defendant 7 Start 

Holistic Foundation (7 Stars).  The requests are #7 (“Copies of all Profit and Loss Statements for 

the period of January 1, 2015, to July 31, 2020.”); #8 (“Copies of all Balance Sheets for the 

period of January 1, 2015, to July 31, 2020”); and #9 (“Copies of all Financial Statements for the 

period of January 1, 2015, to July 31, 2020”). 

7 Stars objects on the grounds that the requests are not reasonably calculated to lead to 

the discovery of admissible evidence; that the burden and expense outweigh the likelihood that 

the information will lead to the discovery of admissible evidence; that the information is 

protected by the right of privacy; and that the information is proprietary and confidential. 

An Informal Discovery Conference with the Court did not resolve the issues. 

In this case, plaintiff alleges that defendants, operators of cannabis dispensaries in 

Richmond, unlawfully conspired to prevent it from opening a competing dispensary in 

Richmond.  As to damages, it seeks “lost profits.” Even for a for-profit business, a business with 

no track record faces a difficult task in trying to prove lost profits without undue speculation.  

(Resort Video, Ltd. v. Laser Video, Inc. (1995) 35 Cal.App.4th 1679, 1698.) 

The first objection raised by 7 Stars is that RCC is a not-for-profit corporation, and 

therefore cannot lawfully make a profit.  Thus, this measure is irrelevant.  RCCC’s mutual 

benefit corporation status means that it cannot distribute revenues to private persons, including 

the “owners” of the corporation.  For a given time period, revenues could exceed expenses, 

which the difference being used by the corporation for corporate purposes.  At least for 

discovery purposes, RCCC can proceed on the theory that it was harmed by defendants’ 

actions, and that the harm can be proven through the lost revenue, minus expenses, that 

resulted.   

While the Court is concerned about the extent to which the requested information 

actually provides a useful guideline in determining plaintiff’s lost revenue, the revenues and 

costs of the other dispensaries in Richmond would at least provide useful information on the 

subject.  There is some authority that such information is a proper subject of discovery.  (Resort 

Video, supra, 35 Cal.App.4th at 1699 [noting that plaintiff at trial had failed to “introduce any 

evidence of operating histories of comparable businesses.”]; S. John Kreedman & Co. v. Meyers 

Bros. Parking-Western Corp. (1976) 58 Cal.App.3d 173, 185 [in damage claim for lost profits, 

testimony was admitted at trial concerning profitability of defendant’s competing parking 

garage]; Estate of LeBaron v. Rohm & Hass Co.  (9th Cir. 1971) 441 F.2d 575, 578 [defendants’ 

profits relevant in price-fixing case].)  Thus, given that the issue here is not whether the 

documents themselves are admissible, but whether they could lead to the production of 
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admissible evidence, it appears to the Court that they are relevant to the effort (by an 

appropriate expert) to develop admissible evidence concerning lost net income.  Thus, they are 

a proper subject of discovery. 

Second, 7 Stars argues that this request violates its right to privacy.  7 Stars is correct 

that corporations do have some protectable privacy interests.  (Ameri-Medical Corp. v. Workers’ 

Comp. Appeals Bd. (1996) 42 Cal.App.4th 1260, 1287 [“privacy rights accorded artificial entities 

are not stagnant, but depend on the circumstances.”].)  In this instance, the requests are not for 

personal records of the members of the corporation, nor are they personal financial records.   

Nor do the requests require wholesale examination of all records of the corporation.  They are 

limited to specific documents.  Thus, the Court concludes that the privacy issues are outweighed 

by the need for the information. 

7 Stars is understandably concerned that this is very sensitive information to turn over to 

a potential competitor.    As the Estate of LeBaron court noted, however, “[t]he fact that 

discovery might result in the disclosure of sensitive competitive information is not a basis for 

denying such discovery.”  (Id., at 577.)  This is appropriately addressed through the issuance of 

a protective order.   

The motion to compel is granted.  The parties are directed to meet and confer 

concerning an appropriate protective order, which would (1) require that the information only be 

used in this case, and afterward be returned; (2) would not permit its use at trial or in public 

filings except by order of the court and through compliance with Rule of Court 2.550; and (3) 

allow the information to be reviewed only by litigation counsel and any retained experts.  If the 

parties cannot agree on a protective order, the matter of an appropriate protective order will be 

heard by the Court on February 18, 2021, at 10:00 a.m.   No later than February 11, 2021, the 

parties shall advise the Court of whether they have reached an agreement, and if not, submit 

their alternative proposals.  Any agreement to a protective order by defendants shall not be 

deemed a waiver of their claims that the discovery is not proper.  Responses will be due 30 

days after the protective order is entered. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00462 
CASE NAME: HYNDS VS VICI INCORPORATED 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appearances required (by telephone). 
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 3.  TIME:  9:00   CASE#: MSC19-00462 
CASE NAME: HYNDS VS VICI INCORPORATED 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY VICI 
INCORPORATED 
* TENTATIVE RULING: * 
 
  Defendant Vici Incorporated’s Motion to Compel Arbitration is denied. 

Background 

 On March 13, 2019, Plaintiff Christine Hynds filed this action individually and on behalf of 

all current and former hourly-paid or non-exempt employees who worked for Defendant Vici 

Incorporated within the State of California during the four years preceding the filing of this 

complaint. 

 From approximately February 2018 to approximately May 2018, Plaintiff was employed 

as an hourly-paid warehouse employee of Vici, a women’s apparel retailer, located in Contra 

Costa County.  Plaintiff alleges various Labor Code violations, including failure to pay overtime, 

provide meal and rest periods, failure to pay minimum wage, and other derivative wage and 

hour claims.   

 In May 2018, Vici asked its employees to sign an arbitration agreement.  Signatories to 

the 2018 Arbitration Agreement agreed to arbitrate “Any dispute, controversy, or claim arising 

out of this Agreement.”  The Signatories also waived their rights to participate in any 

representative actions or as members of any class of claimants with respect to any claim subject 

to arbitration.  In October 2019, Vici began using two slightly different versions of the arbitration 

agreement.  In September 14, 2020, Vici implemented a revised version of its arbitration 

agreement for all new employees, one that makes all claims against Vici subject to arbitration. 

 

Motion 

 On November 24, 2020, Defendant proposed that the parties stipulate that all current 

and former Vici employees who signed an arbitration agreement be excluded from the putative 

class.  About 295 putative class members (about 70%) have signed one of the Vici arbitration 

agreements.  (Garcia Decl., ¶ 9.)  Plaintiff declined to so stipulate.    

 Pursuant to CCP § 1281.2, Defendant Vici moves for order compelling the members of 

the putative class who entered into arbitration agreements with Vici be excluded from the class 

and compelled to arbitrate their claims.    

   

Analysis 

  This issue is whether the Court may compel, at this stage in the litigation (before class 

certification), the putative members of the class who are signatories to the arbitration 
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agreements with Defendant, to arbitrate their various wage and hour claims, even though the 

Plaintiff, who is the only one before the Court at time is not a signatory to any arbitration 

agreement with Defendant.  The Court answers “No.”   The only Plaintiff before the Court never 

agreed to arbitrate her claims.   

 Although arbitration has become “an accepted and favored method of resolving disputes 

[citations], praised by the courts as an expeditious and economical method of relieving 

overburdened civil calendars,” it must not override the rules governing the interpretation of 

contract.  (Victoria v. Superior Court (1985) 40 Cal.3d 734, 738.)  A party cannot enforce a 

contract unless the parties have agreed to its terms.  “‘[T]he policy favoring arbitration cannot 

displace the necessity for a voluntary agreement to arbitrate.’ [Citation.]” (Ibid, at p. 739.) 

 “Arbitration is a matter of contract, and ordinarily someone not a party to an arbitration 

agreement cannot be compelled to arbitrate.”  (Sky Sports, Inc. v. Superior Court (2011) 201 

Cal.App.4th 1363, 1367-1368.)  “To bring a motion to compel arbitration, a party must plead and 

prove: ‘(1) the parties' written agreement to arbitrate a controversy …; (2) a request or demand 

by one party to the other party or parties for arbitration of such controversy pursuant to and 

under the terms of their written arbitration agreement; and (3) the refusal of the other party or 

parties to arbitrate such controversy pursuant to and under the terms of their written arbitration 

agreement.’[Citation.]”  (Sky Sports, Inc. v. Superior Court, supra, 201 Cal.App.4th at 1368 

[emphasis added].) 

 This case is procedurally similar to Lee v. Southern California University for Professional 

Studies (2007) 148 Cal.App.4th 782.  In that case a former student, Lee, sued the private 

postsecondary institution for violation of the Consumers Legal Remedies Act and the UCL for 

failing to return a portion of her tuition after she became ill and requested to be placed on a non-

bar track, but she wanted to continue her studies. The university administratively withdrew her 

for failing to make satisfactory academic progress. She filed the case as a putative class action 

under the CLRA and UCL, seeking to represent consumers similarly situated. The university 

filed a motion to compel arbitration. The university found that of the 519 similarly situated 

students, 408 had signed enrollment agreements containing arbitration clauses. Lee’s 

enrollment agreement did not include an arbitration clause.  

 The trial court denied the motion to compel and the university appealed. On appeal, the 

court determined the question was “whether an individual who did not sign an arbitration 

agreement can be compelled to arbitrate her claims because her complaint was filed as a 

putative class or representative action.” (Lee v. Southern California University for Professional 

Studies, supra, 148 Cal.App.4th at 785.) The court decided that she could not be compelled. 

“The most fundamental reason is that arbitration requires consent; the parties must mutually 

agree to resolve their disputes in an alternate forum.” (Ibid at p. 786.)   The court stated, “At the 

moment, the only plaintiff before the court is Lee, who did not sign an arbitration agreement. 

SCUPS's [university] arguments are premised on the notion that a class will eventually be 

certified as to the CLRA claim, and that class will include all students, regardless of whether or 

not they signed arbitration agreements. That has not yet happened, and Lee represents nobody 

but herself until a class is certified.” (Ibid.)  “Lee is the only plaintiff before the court at the 

moment, and she is not bound by an arbitration agreement; therefore, she cannot be compelled 
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to arbitrate.” (Ibid, at 787.) As a putative class representative, Lee could not be compelled 

to arbitrate based upon the class definition in her complaint.   

 Here, Plaintiff Hynds is the only Plaintiff before the Court.  She has not agreed to 

arbitrate her claims.  The class has not been certified.  It is possible that when she does seek to 

certify, she may narrow the definition of the class to include employees who have not signed 

arbitration agreements. As to those putative class members who did sign an agreement, they 

cannot be compelled to arbitrate, because they are not yet before the Court.  Even if they were, 

the Court has no information concerning the circumstances under which they signed the 

agreements, and accordingly cannot determine whether the circumstances under which they 

were signed raised issues of procedural unconscionability. 

 The Court finds is it unnecessary at this time to decide whether Defendant has waived its 

right to arbitrate. 

 The motion is denied. 

 

Plaintiff’s Objection to Evidence 

 Declaration of Sara T. Schneider: 

1. Overruled. 

Declaration of Ingrid Garcia: 

Objections 1-6.  Sustained. Relevancy.  Evidence of the other employees signing of 

arbitration agreements are not relevant to this motion. 

 

Defendant’s Objections to Evidence 

 Declaration of Edwin Aiwazian: 

Objections 1-4 --Overruled 

5. Sustained in part.  Irrelevant as to meeting and conferring regarding production of informal 

discovery.  Lack of personal knowledge regarding confidential information at mediation. 

6. Overruled. 

7.  Sustained in part.  Sustained as to agreement presented to other employees.  Irrelevant. 

8. Sustained in part. Hearsay as to # of hours spent by other employees.  Lack of personal 

knowledge of the declarant as to other attorney hours. 

9. Sustained.  Legal conclusion and speculation. 

10. Sustained. Irrelevant. 
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 4.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K. VS STATE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of K. FILED BY 
STATE OF CALIFORNIA, STATE BOARD OF EDUCATION, STATE DEPARTMENT 
* TENTATIVE RULING: * 
 

Before the Court are two demurrers to plaintiffs’ Third Amended Complaint (“TAC”): one 
by the Contra Costa County Office of Education (“County”), and one by the State of California, 
State Board of Education, California Department of Education, and Tony Thurmond, in his 
official capacity as Superintendent of Public Instruction (“State Defendants”).  

The demurrer by the State Defendants is overruled.  

The demurrer by the County is overruled as to the first and ninth causes of action, 
and sustained with leave to amend as to the second cause of action. 

I. Alleged Factual Background 

This case stems from the claims of four current and former students of the Floyd I. 
Marchus School (“Marchus”). Marchus is a school for students with significant emotional and 
behavioral needs, run by defendant Contra Costa County Office of Education. (TAC, ¶12.) The 
school provides special education services to approximately 74 K–12 students from 16 
California school districts. (TAC, ¶42.) Plaintiffs assert that, despite the specific special needs 
identified as to each student, the school utilizes a one-size-fits-all behavior management policy, 
including a “Level System” ill-suited to a school tasked with providing individualized educational 
programs. (TAC, ¶¶72-80.) To enforce its policy, referred to as the “Marchus Way,” the school 
routinely deploys restraints and seclusions, eliminating and overriding any instruction specially 
designed according to the unique needs of each child (known as behavior intervention plans, or 
“BIPs,” and individualized education programs, or “IEPs”), undermining any learning at Marchus. 
(TAC, ¶¶72-80.) 

The students contend they are suffering, have suffered, or will suffer, from the alleged 
improper use of physical restraints and seclusion at Marchus. They allege both individual 
claims, and claims on behalf of two proposed classes: the “Marchus Way Class,” including all 
enrolled students, and the “Consent Class,” including all students and their guardians who are 
purportedly bound by Marchus’s “Behavior Intervention Contract,” an agreement that 
parents/guardians are required to sign as a condition of enrolling their children at Marchus. 
(TAC, ¶¶63, 65.) The guardians of these four students also bring their own claim based on their 
standing as taxpayers. (TAC, ¶¶338-342.) 

The Court sustained in part, and overruled in part, County and State Defendants’ 
demurrers to the Second Amended Complaint (“SAC”) in December of 2019. Parties proceeded 
to conduct discovery and now, following unsuccessful efforts to meet and confer with plaintiffs, 
both sets of defendants again demur to the first and ninth causes of action. They argue plaintiffs 
failed to exhaust remedies, and no such exhaustion was excused. The County also demurs to 
the second cause of action for declaratory relief on the basis that there is no actual controversy 
between the parties. Plaintiffs oppose the demurrers. 

II. Requests for Judicial Notice 
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Both County and State Defendants filed requests for judicial notice with their moving 
papers. They request notice of documents previously noticed by the Court for the purposes of 
ruling on defendants’ demurrers to the SAC. These documents consisted of a copy of Elyse K.’s 
administrative “CRP” complaint from November 2017, and the initial (January 2018) response to 
it, as well as the CDE’s Reconsideration Investigation Report dated March 12, 2018. These 
requests are granted. 

III. Analysis 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) “If the complaint states a cause of action under any theory, regardless 
of the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) In 
ruling on a demurrer, the court considers the face of the pleading attacked and matters subject 
to judicial notice. (Code Civ. Proc. § 430.30(a).) The complaint must be “liberally construed, with 
a view to substantial justice between the parties.” (Code Civ. Proc. § 452.) 

A. Exhaustion of Administrative Remedies 

The Court previously ruled that exhaustion was required under the allegations in the 
SAC because the allegations there did not adequately set forth systemwide policies that could 
be challenged on their face. Plaintiffs proceeded to conduct discovery, and now target Marchus’ 
school-wide Level System, which they contend ignores the extensive individual needs of the 
students (IEPs and BIPs) to which Marchus is supposed to cater. While restraints and 
seclusions are still at issue, they are alleged to be part of this broader one-size-fits-all Level 
System. 

In their respective demurrers to the TAC, both State Defendants and County again 
assert that plaintiffs have failed to exhaust their administrative remedies. Typically, 
administrative remedy exhaustion, as prescribed by the IDEA, requires an impartial “due 
process hearing” conducted by the Office of Administrative Hearings (“OAH”) after which either 
party, if dissatisfied with the outcome, may bring a civil action in state or federal court. (County 
MPA, 7:4-7, State MPA, 13:27-14:3.)  

Plaintiffs again argue their claims are excused from the exhaustion requirement because 
all three exceptions to exhaustion apply: (1) the administrative process would be futile, (2) the 
claims arise from a policy or practice of general applicability that is contrary to law, and (3) it is 
improbable that adequate relief can be obtained by pursuing administrative remedies. (Hoeft v. 
Tucson Unified School Dist. (9th Cir. 1992) 967 F.2d 1298, 1303-1304.) Plaintiffs must 
demonstrate in addition that the underlying purposes of exhaustion would not be furthered by 
enforcing the requirement. (Id. at 1304.)  

The problem, according to plaintiffs, is that the concerns here are systemic—the direct 
consequence of the state’s failure to monitor local practices. The state’s oversight, according to 
plaintiffs, is ineffective since there is no consequence of underreporting misconduct. (See TAC, 
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¶¶5-6.) They emphasize that an OAH administrative judge would not be able to address broad 
issues that transcend the individual student at issue.  

According to the TAC, State Defendants were on notice of the potential ubiquity of the 
problems plaintiffs allege. Beginning in November 2017, the CDE received “five separate 
complaints and numerous other communications regarding Marchus’s unlawful policies and 
practices.” (TAC, ¶¶6, 74.) At least some of these communications were from a school 
psychologist at Marchus, someone uniquely positioned to raise systemic issues. There has 
already been an investigation by the CDE, finding that none of the surveyed students’ needs 
were being met. (TAC, ¶75.) Additional administrative findings would also not substantially 
further the development of a record because any individual record would not relate to the 
broader allegations that the Marchus Way ignores individual BIPs and IEPs—only to whether a 
particular student’s IEP was ignored. The Level System, as described in the TAC, is a systemic 
policy that bypasses all IEPs and BIPs by definition. The purposes underlying exhaustion of 
remedies would not appear to be served here by further efforts by the individual plaintiffs.  

The problems complained of here, because of their scope and integration into the 
school’s policies, are not the type of problems that the due process hearing is designed to 
remedy. Although potentially having the power to award certain individual remedies, such as 
compensatory education (requested in individuals’ prayer for relief), an OAH administrative law 
judge would not have the authority to mandate improvements for all students at Marchus.  

Exhaustion, under the allegations in the TAC, would be both futile and inadequate. As a 
result, the Court agrees with plaintiffs that exhaustion is excused. To be clear, however, this 
finding applies only to claims that the “Marchus Way” and “Level System” policies are facially 
invalid, e.g., because they are allegedly contrary to the BIP and IEP requirements.  The issue of 
whether, in any given instance, a particular restraint or seclusion was appropriate for that 
individual student under the circumstances that existed at that time will not be before the Court. 

In coming to the conclusion that exhaustion was excused under the facts alleged, the 
Court is mindful of the hurdle plaintiffs will face in showing that the Marchus Way and Level 
System uniformly led to the inappropriate use of restraints and seclusion. (See Education Code 
section 56521.1(d)(3) [prohibiting emergency interventions involving an amount of force that 
exceeds that which is reasonable and necessary under the circumstances].) The potential that 
plaintiffs will be unable to make this showing does not make the administrative process 
necessary or adequate. 

B. 1st Cause of Action 

Plaintiffs allege violation of 56000 et seq. of the California Education Code, which 
encompasses California’s legislative scheme adopted in order to comply with the federal 
Individuals with Disabilities Education Act (IDEA), 20 U.S.C.S. § 1400 et seq. The IDEA is 
violated where there is a material failure to implement an individualized education program 
(“IEP”)—i.e., when there is more than a minor discrepancy between the services a school 
provides and those required by the child's IEP. (Van Duyn v. Baker Sch. Dist. (9th Cir. 2007) 
502 F.3d 811, 822.) 

Both State Defendants and the County generally demur to the first cause of action based 
on plaintiffs’ alleged failed to exhaust their administrative remedies. This issue is addressed 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  39 
HEARING DATE:   01/21/21 

 
 

- 9 - 

above. The Court finds that exhaustion was excused here, within the limitations described 
above. The demurrers are overruled on this basis.  

State Defendants also demur to the first cause of action because they claim there is no 
private right of action against the State under this statutory scheme and it cannot be vicariously 
liable. Plaintiffs urge the Court to overrule the demurrer on these grounds since the State 
Defendants’ vicarious liability argument was previously rejected. Previously, the argument 
regarding vicarious liability was only raised with respect to the Government Code § 11135 cause 
of action. The demurrer was sustained to that cause of action based on a recent case, Collins v. 
Thurmond (2019) 41 Cal.App.5th 879, 904-05.  

Code of Civil Procedure § 430.41 states, “[a] party demurring to a pleading that has been 
amended after a demurrer to an earlier version of the pleading was sustained shall not demur to 
any portion of the amended complaint, cross-complaint, or answer on grounds that could have 
been raised by demurrer to the earlier version of the complaint, cross-complaint, or answer.” 
The State Defendants’ argument regarding the lack of a private right of action was not raised 
with respect to the first cause of action in their previous demurrer, but it could have been. For 
this reason, the State Defendants’ demurrer on these grounds is overruled.  

C. 2nd Cause of Action – Declaratory Relief  

Plaintiffs, based on the County’s inclusion of “consent” as an affirmative defense in their 
answer, have added a new cause of action to their TAC, seeking declaratory relief with respect 
to the Behavior Intervention Contract. They allege entitlement to relief “to the extent” that the 
County “construe[s]” the Behavior Intervention Contract to mean consent to “the unlawful use of 
restraints and seclusion, other inappropriate interventions, and the denial of FAPE” under any 
circumstances. (See TAC, ¶¶252-254.)  

The County demurs, arguing the cause of action fails because it does not contend that 
plaintiffs (or anyone) consented to unlawful restraints and seclusions, or the denial of a FAPE, 
by signing the Behavior Intervention Contract (or, for that matter, by enrolling at Marchus). The 
County argues its listing of “consent” as an affirmative defense referred to the legal use of such 
emergency interventions, not any illegal use.  

Code of Civil Procedure section 1060 allows an action for declaratory relief only when an 
actual controversy relating to the legal rights and duties of the respective parties exists. A 
justiciable controversy must be definite, concrete, and touching the legal relations of parties 
having adverse interests. (See LePage v. Oakland (1970) 13 Cal.App.3d 689, 692.) It appears 
no actual controversy exists here, in light of the parties’ stated positions. The County’s demurrer 
to the second cause of action is sustained, with leave to amend.  

D. 9th Cause of Action - unlawful expenditure of tax funds - CCP §526a 

Both sets of defendants generally demur to the ninth cause of action for a failure to exhaust 
remedies. Exhaustion is discussed above. The demurrers are overruled on this basis. 
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 5.  TIME:  9:00   CASE#: MSC19-01703 
CASE NAME: DIEGO GONZALEZ VS GOLDEN STATE 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

 

 6.  TIME:  9:00   CASE#: MSC20-00073 
CASE NAME: SHWEIKI VS DONOR NETWORK WEST 
HEARING ON MOTION TO/FOR CONSOLIDATE AND APPTMNT OF LEAD COUNSEL 
FILED BY TAELORANN SHWEIKI 
* TENTATIVE RULING: * 
 
            Hearing required. 

Plaintiff Taelorann Shweiki moves to consolidate this action with Masterson v. Donor 

Network West (C20-00983), and that her counsel be appointed interim lead counsel. 

 Neither defendant nor Masterson oppose the motion to consolidate, and the motion is 

granted.  The cases are consolidated for all purposes, including trial, and all filings shall be in 

Shweiki, as the low-numbered case. 

 As to the appointment of Scott Cole & Associates as interim lead counsel, Masterson 

opposes the request, and defendant has not filed anything. 

 The Court agrees that interim class counsel should be appointed, and is willing to 

appoint Shweiki’s counsel.  This appointment can provide a mechanism for greater efficiency in 

the case for all parties, including defendant, and helps assure that decisions can be made 

promptly.  The Court’s only difficulty is that neither plaintiff has specified what is to be entailed in 

the role of “interim class counsel.”  The Court is inclined to provide that interim lead counsel 

ultimately has decision-making authority over how the case proceeds, including discovery and 

motion practice, but that this should be a collaborative process, under which the other counsel 

are entitled to participate.  Unless and until a class is certified (on which the Court expresses no 

view) each plaintiff, through counsel, retains the authority to reach a settlement of individual 

claims, although such a settlement must be reported to the other plaintiff.  Any settlement 

discussions for class claims or PAGA claims must be conducted with both counsel.   

 The parties should appear in order to discuss the specific parameters of an 

appropriate order. 
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 7.  TIME:  9:00   CASE#: MSC20-00073 
CASE NAME: SHWEIKI VS DONOR NETWORK WEST 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

  

 8.  TIME:  9:00   CASE#: MSC20-00983 
CASE NAME: MASTERSON VS DONOR NETWORK WES 
SPECIAL SET HEARING ON: SEE RELATED CASE MSC20-00073 MOT. TO 
CONSOL. SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 See Line 6. 

  

 9.  TIME:  9:00   CASE#: MSC20-00983 
CASE NAME: MASTERSON VS DONOR NETWORK WES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 

  

10.  TIME:  9:00   CASE#: MSC20-01407 
CASE NAME: SHAW/PARRA  VS.  BEVERAGES & MORE 
HEARING ON MOTION TO STAY PROCEEDINGS 
FILED BY BEVERAGES & MORE!, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s Motion to Stay Proceedings is granted.  This action is stayed until one of 

the following developments occurs: 

 The Paez action, Paez v. Beverages & More, Inc., Los Angeles Superior Court 
No. 19-STCV-30950, is finally resolved by judgment, settlement, or otherwise. 
 

 The coordination motion judge or, if plaintiffs’ petition is granted the coordination 
trial judge, issues an order that the stay is lifted in whole or in part.  The present 
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stay is expressly made without prejudice to any such termination or modification. 
  

 The Court enters a further order upon the noticed motion of either side. 
  

The motion for leave to amend, the informal discovery conference, and the further case 

management conference are dropped from calendar, subject to being reset if plaintiffs’ petition 

for coordination is denied. 

 During the stay, defendant’s counsel shall keep plaintiffs’ counsel timely advised of 

any proceeding in the Paez action that might arguably result in a bar to plaintiffs’ claims in 

this stayed action.  Such proceedings include, but might not be limited to, a motion to approve 

any proposed settlement of the Paez action, or some other dispositive motion made in the 

Paez action. 

 The basis for this ruling is as follows. 

 A. The Pending Petition. 

 A threshold question is whether plaintiffs’ petition for coordination limits the Court’s 

power to decide defendant’s motion.  The Court finds that it does not. 

 The coordination motion judge has the power to issue a discretionary stay pending the 

determination of a petition for coordination.  (See, Code Civ. Proc., § 404.5; Cal. Rules of Court, 

rules 3.515, 3.520, and 3.529.)  The Court finds that this power supplements, but does not 

displace, the power of judges in actions being considered for coordination to issue a stay 

pursuant to their inherent judicial authority.  (Code Civ. Proc., § 128.  See generally, Coscia v. 

McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210-11; Highland Stucco & Lime v. Superior Court 

(1990) 222 Cal.App.3d 637, 644.)  Granting defendant’s motion for a stay will not interfere with 

the coordination motion judge’s determination of the pending petition. 

 B.  Exclusive Concurrent Jurisdiction. 

 Plaintiffs make three arguments in support of the proposition that the Court should not 

apply the rule of exclusive concurrent jurisdiction and stay this action.   

  B-1. Identity of Parties. 

 Plaintiffs first argue that the rule of exclusive concurrent jurisdiction does not apply 

because there is not a complete identity of parties: the single PAGA plaintiff in Paez is not one 

of the two PAGA plaintiffs in this action.  There are two problems with this argument. 

 First, recent case law has continually reaffirmed that, in a PAGA action, the real party in 

interest is the State of California: the named PAGA plaintiffs serve only as the State’s 

representatives.  (See, e.g., Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 602, 620-

625.)  Second, as defendant notes in its briefing, a complete identity of parties is not necessary 

for the rule to apply.  (Plant Insulation Co. v. Fibreboard Corp. (1990) 224 Cal.App.3d 781, 788 
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[“exclusive concurrent jurisdiction does not require absolute identity of parties, causes of action 

or remedies sought in the initial and subsequent actions”].) 

  B-2. Applicability To PAGA Actions. 

 Plaintiffs next argue that, despite the rule of exclusive concurrent jurisdiction, 

“representative plaintiffs can maintain concurrent, overlapping PAGA actions.”  (Opposition, p. 5, 

lines 4-15.)  Plaintiffs appear to be asserting that the rule simply does not apply to PAGA 

actions. The decisions that plaintiffs cite, however, do not support such an assertion.   

 The Stark decision, the only California Court of Appeal decision that plaintiffs cite, 

has been depublished.  (See, Starks v. Vortex Indus., Inc. (2020) 53 Cal.App.5th 1113, 

review denied and ordered not published by Starks v. Vortex Indus., 2020 Cal. LEXIS 8676 

(Cal., Dec. 16, 2020).)  Further, insofar as the cited District Court decisions suggest that the rule 

of exclusive concurrent jurisdiction does not apply to PAGA actions, the Court does not find 

those decisions persuasive.  This is because the decisions do not expressly mention the 

California rule, do not acknowledge the procedural concerns that the rule is designed to 

address, and do not explain why such concerns are not present when two overlapping 

PAGA actions are pending at the same time.  (See, Tan v. Grubhub, Inc. (N.D.Cal. 2016) 

171 F. Supp. 3d 998, 1011-13.)  Finally, the California Supreme Court’s Kim decision does not 

support plaintiffs’ argument for the reasons articulated in defendant’s reply memorandum.  

(Reply, pp. 5-6.) 

  B-3. Coordination. 

 Plaintiffs’ third argument is that coordination is “a superior procedural mechanism” 

for addressing the procedural concerns that the rule of exclusive concurrent jurisdiction 

is designed to address.  (Opposition, p. 6, lines 8-19.)  The Court agrees in large part, but that 

concern does not defeat the motion.  The Court is granting only an interim stay, subject to later 

action by the court assigned to preside over the coordinated proceedings, if coordination 

is granted. 

 Plaintiffs also appear to argue that coordination will somehow address the problem of 

PAGA plaintiffs bidding against each other in settlement negotiations.  This may be true, but in 

the interim, it is important to have this case stayed until the court hearing the coordination 

proceeding (if the matters ultimately are coordinated) can fashion an appropriate procedure. 

  B-4. Conclusion. 

 In the absence of persuasive legal authority suggesting that PAGA actions are somehow 

exempt from the rule of exclusive concurrent jurisdiction, the Court finds that it should apply the 

rule and stay this action.  The stay is subject to the limitations stated in the first paragraph of this 

ruling, and in particular, is without prejudice to a termination or modification of the stay by a 

coordination motion judge or a coordination trial judge. 
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11.  TIME: 10:00   CASE#: MSN19-0241 
CASE NAME: LAFAYETTE VS. TOWN OF MORAGA 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 

This matter will be heard on Friday, January 22, 2021 at 10:00 a.m. 
 
 
Join Zoom Meeting 

https://cc-courts.zoom.us/j/98034127433?pwd=ODVZZGhpLzJ6T1IraitXdlRMZ3JSZz09 

Meeting ID: 980 3412 7433 

Passcode: 613244 

One tap mobile 

+16699006833,,98034127433#,,,,*613244# US (San Jose) 

+16692192599,,98034127433#,,,,*613244# US (San Jose) 

 

Dial by your location 

        +1 669 900 6833 US (San Jose) 

        +1 669 219 2599 US (San Jose) 

Meeting ID: 980 3412 7433 

Passcode: 613244 

Find your local number: https://cc-courts.zoom.us/u/arAHun9bC 

The Court has provided a draft of its ruling below. The Court has questions regarding 

this case, which are provided at the end.  Counsel also should be prepared to address whether 

further briefing on specified issues would be appropriate. 

Petitioners own 186 acres of undeveloped property in an area called Bollinger Valley, 

within the Town of Moraga.  The Town’s General Plan, adopted in 1979, designates the area as 

“study.” Petitioners have applied for approval of development in the area. Now, in the wake of 

the Town’s denial of a development proposal, Petitioners bring this action.  They allege various 

causes of action, including seeking a writ of mandate based on various statutory violations in the 

denial, as well as constitutional claims, most particularly that the Town’s actions amount to a 

taking of their property without compensation.  They also include Due Process and Equal 

Protection claims.  

 

https://cc-courts.zoom.us/j/98034127433?pwd=ODVZZGhpLzJ6T1IraitXdlRMZ3JSZz09
https://cc-courts.zoom.us/u/arAHun9bC
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I. Facts/History 
 

Petitioners are Lafayette Bollinger Development LLC, David Bruzzone, and Joan 

Bruzzone (hereinafter “Petitioners” or “the Bruzzones”).  The Bruzzones bought an interest in 

the property in 1967 and full ownership in 1977.  It includes a bowl, with hills and ridges that 

separate it from the surrounding area.   

Currently, there is only one road that goes to the property, Valley Hill Drive.  It is less 

than 24-feet wide, which is below the standard used by the Moraga-Orinda Fire District for 

determining adequate access for fire trucks.  It connects to Bollinger Canyon Road, which at 

least at that point also is less than 24-feet wide.  Another street approaches the property from 

the west, Joseph Drive.  In 1978, the Town terminated Joseph Drive at a point near the property 

line.  

Before the Town of Moraga incorporated in 1974, these parcels were in unincorporated 

area, zoned “residential,” with a permitted density of three units per acre, which would allow up 

to 540 units of housing.  When the Town adopted its first General Plan in 1979, the area was 

designated “study,” in contrast to most areas of the town, which were designated as residential, 

commercial, or parks and open space.  The basis for this designation was that the hilly nature of 

the property required particular consideration.  The Plan was updated in 1990, but the property 

retained its “study” designation.  The zoning ordinance provided that development of the 

property would require a “conditional use permit,” i.e., discretionary permit.  There was no “use 

of right.”  

The Supplement to the Administrative Record (SR) shows that the area was the subject 

of Town Council and Planning Commission meetings going back to 1978 (SR 258-260). 

Petitioner David Bruzzone had complained about the “study” designation throughout the ‘80s, 

sometimes through consultants, sometimes directly.  After another complaint in 1990 (SR 96-

103), the record shows no communication throughout the ‘90s.  More communication began in 

2000, as part of the Town’s process of revising its General Plan.   (A 1/23/02 letter (SR 19) 

refers to Bruzzone’s proposal for development, but the proposal itself doesn’t appear to be in 

the record.) 

As part of that revision, in 2002 the Town proposed changing the designation to “open 

space," but Petitioners requested that it remain “study” while a “special study” was done, for 

which Petitioners would pay.  The parties characterize this event quite differently.  The Town 

states that petitioners “asked the Town not to adopt any land use designation for the site.”  (AR 

9935; 10038: 1/18/02 letter from Loewke) AR 10199-10200.)  But since the only designation that 

the Town proposed at that point was “open space,” it is understandable that at that point 

Petitioners preferred “study.”  (“Open space” does not literally mean no development, but it 

contemplates low density of 1 unit per acre.)  As the staff reported at the time: 

Because the precise development standards for both the study district and the 
non-MOSO open space district are established at the time of approval of a conditional 
use permit, and because the Planning Commission may consider the standards of the 
most nearly comparable land use district in establishing the standards in the study 
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district, there does not appear to be a significant disadvantage for the Town to continue 
to designate this property as "study".   

 
(AR 9935.)  A planner representing the Bruzzone family (Richard Loewke), appeared at the 
Town Council and explained how leaving the plan as it was at the time while all parties 
cooperated in a proper consideration of all of the issues would be a “win-win”, paid for by 
Petitioners and providing valuable data to the Town.  (AR 9981; AR 9912-14, AR 10252.)  The 
2002 General Plan included a section addressing the property, noting that the Bruzzones would 
fund a study that may include a Conceptual Development and Conservation Plan and a General 
Plan amendment to implement this plan.  (AR 9780.)  

In the Town’s view, this process contemplated a study that would be done simply to 
consider the proper land-use designation to be provided in the Plan.  Instead, Petitioners 
proposed a 126 lot project called a “Conceptual Development Plan” (CDP) that would include 
development permits and changes to the General Plan, zoning, infrastructure improvements, 
and street construction (including widening Valley Hill Drive and creation of an emergency-only 
access road on the north side of the property). 

The Town agreed, supposedly for a two-year period, but to this day, the property still has 

the study designation. The proposed studies did not happen in the initially expected time period, 

and the parties dispute why. 

According to the Town, Petitioners delayed CEQA review, by refusing to agree that an 

EIR needed to be conducted, until 2006.  (AR 3844.)  The record is unclear on when the Town 

first decided that an EIR was needed and whether Petitioners disagreed with the Town’s 

decision.  A letter from Petitioners in early 2006 noted that the Town decided an EIR was need 

last year, which would have been 2005.  (AR 9075.)  By 2006, preparation of an EIR started.  In 

2007, however, the Petitioners circulated an initiative petition to place a matter on the local 

ballot at the November, 2008 election that would approve the project without need of an EIR.  

While this does not legally bar anyone from proceeding with EIR preparation, apparently the 

parties did not see any reason to do so until the ballot measure was resolved.  It was defeated, 

and in 2009, work on the EIR resumed. 

As work on the application proceeded, several project alternatives were proposed in the 

EIR.  These were not included at the outset, but added individually over time.  This may have 

extended the time necessary for review.  Since the EIR was being funded by the Petitioners, the 

preparation could not proceed until they authorized payment, and it appears that each time 

there was some addition in the form of new alternatives to study, there was some delay in 

authorization.  (AR 3844.)  (Again, the reference in the record is only to a staff statement, 

however, it does not appear that Petitioners dispute this fact.)   

Ultimately the draft EIR was released for public comment in February 2013.  This led to a 

significant number of comments, a determination that further study was needed, more delay in 

funding, and more work on the EIR in 2014 and 2015.  The additional studies included traffic, 

biological effects, geotechnical issues, view issues, and noise issues.  Again, there was another 
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delay in funding, but work resumed again in 2016. The “Final” EIR was released in January of 

2017.  In July 2017, Petitioners proposed adding the 85-unit alternative to those covered by the 

EIR, although they did not amend their project proposal to include that proposal.   

Ultimately, the EIR considered the proposed project and six alternatives: 126 lots, 121 

lots, 100 lots, 85 lots, 37 lots, 8 lots and a no development option.  Petitioners eventually 

modified their request to seek approval of the 85 lot alternative, but argued that no other smaller 

proposal would provide any economically feasible use, and did not request approval of them. 

Starting in 2013, the Town initiated a program to revise Town-wide regulations 

concerning hillsides and ridgelines, addressing a number of issues arising from building on 

steep slopes and protecting views.  Initially, this was to be applied to this application, but the 

Town ultimately agreed that it would not be applied to this application.  (AR 3845-46.)  Once the 

application was denied, however, the property became subject to the new requirements for any 

new application. 

The “Final” EIR was revised in September of 2018, and the entire project proposal and 

EIR became the subject of public hearings.  In the Town’s consideration, the project posed a 

number of problems: 

The Fire District said there was no reliable, dedicated water supply, and the proposed 

Emergency Vehicle Access (EVA) road was outside of its jurisdiction (in Lafayette).  (AR 5363-

65.)  In addition, the City of Lafayette indicated that it did not want the EVA in Lafayette, which 

complicated the ability to provide an EVA.  (AR 3850-51, 3854 (staff report); AR 4046 (Lafayette 

letter).)  For the 8-lot and 37-lot alternatives, Petitioners did not propose to widen Valley Hill 

Drive, leaving it narrower than the Fire District’s guidelines. 

As to the 126, 121, and 100 lot alternatives, each was found to involve unacceptable 

development in upper hillside locations, disturbance of natural environments, and construction 

on high risk landslide areas.   

In October of 2018, the Planning Commission recommended that project approval, 

General Plan amendment and zoning amendment be denied, and declined to certify the EIR.  

Ultimately the Planning Commission voted to approve one of the alternatives—the 37 lot 

version, along with amendments to the Plan, and a provision that the new Hillside Regulations 

would not be applied to the project.  Petitioners appealed to the Town Council. 

When the Planning Commission’s determinations were appealed to the Town Council, a 

hearing was held, and findings were made.  As to the proposed plan changes, the Council found 

that the project involved excessive grading, called for building on an average slope of 24.7% (in 

contrast to city’s  guideline of 20%), would remove hundreds of trees, would develop areas with 

geologic hazards, would have excessive drive-times to the nearest fire station, that access 

roads did not satisfy fire district standards, and that there wasn’t enough water supply.  As to the 

project proposal itself, the Council added that the project was not compatible with surrounding 

open space, and that there was not an adequate water supply, because the project was outside 

of the local water district (EBMUD) jurisdiction. 
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Petitioners disputed the facts underlying some of these findings, particularly as applied 

to the 85-lot reduced scale alternative (“RSA”).  In a memorandum dated October 15, 2018, 

Petitioners asserted that there are no major ridgelines on the property and that the 85-lot 

proposal would not affect ridgelines or views, that none of proposed homes are in “High Risk” 

areas, that the amount of grading required for the alternatives is nearly the same as that 

required for the proposed projects “to protect building sites, to provide access and infrastructure, 

and to arrest the erosion damage occurring to the watershed.” (AR 05132.) 

The Town’s determination that the project is not consistent with the General Plan 

appears to be based on a somewhat selective recitation of some of the policies, e.g., the 

policies concerning promotion of housing conflict with those concerning preservation of open 

space.  Thus, if a housing project is proposed, it may be called inconsistent with the goal of 

providing more open space.  If open space is proposed, it may be called inconsistent with the 

goal of providing housing.  Perhaps this is part of the reason why a land-use designation is 

needed: the Town needs to identify which of the goals this property is expected to promote. 

In a letter from Mr. Loewke dated October 15, 2018 (AR 5164), petitioners complained 

about the proposed Final EIR, arguing that it does not adequately analyze the 85-lot RSA, and 

does not conclude that the less intensive alternatives are infeasible.   

At one point, the record indicates in the staff report (AR 3845) that the hillside 

regulations would not affect the project, but later suggests that it would (at AR 3859: “visual 

impacts are lessened by removing and/or setting back units from the north and west ridgelines 

to reduce the visibility of proposed residential sites from adjacent residences and from Scenic 

Corridors in Moraga.”) Similarly, the report includes a discussion of slope restrictions (AR 3863), 

but it may refer to the General plan, not the Hillside Regulations. 

At the hearing, one Council member indicated extreme concern about fire safety, given 

wildfire problems.  The General Plan indicates that each home should be within 1.5 miles of the 

nearest fire station, but the sites were 2.8 and 2.5 from the nearest fire stations.  Petitioners 

have argued out that about half of the homes in Moraga don’t meet that requirement. 

The Town Council resolution noted that the Planning Commission had recommended 

that Council “strongly consider” alternative 3, the 37 lot proposal.  But the Council also made 

specific findings that the 85 unit, 37 unit and 8 unit alternatives would pose problems, finding 

that each would result in “significant and unavoidable impacts, though the severity of the 

impacts was reduced to a degree in relation to the number of units and overall development 

footprint proposed for each alternative.”  (AR 0006.)   

Individual council members expressed interest in modified applications.  (AR 4361 -

4365.) Formally, the council directed staff to start the process to “determine the estimated cost 

of preparing a general plan amendment and rezone of the Property from study to a residential 

density consistent with the guiding principles, goals, and standards of the general plan” within 

120 days (Id.)  Nothing in the record indicates whether this has happened.  
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 Ultimately, the Council’s resolution found that “the applicant has pushed a scale of 

development beyond that suitable for the site's sensitive environmental setting in an area 

recognized to have a fragile and delicate ecosystem, unstable soil conditions, and protected 

creeks, watersheds, and riparian/sylvan zones.”  (AR 0004.)  It further found that “The analysis 

included all of the environmental areas required by CEQA, which determined that all of these 

Alternatives, with the exception of Alternative 1, resulted in significant and unavoidable impacts, 

though the severity of impacts was reduced to a degree in relation to the number of units and 

overall development footprint proposed for each Alternative.”  (AR 0006.) 

 The Town Council denied the project application (CDP) and the 85 unit alternative; 
declined to certify the EIR; declined to amend the General Plan; and declined to change the 
Plan designation from “study.”  This had the effect of meaning that any future applications would 
be subject to the Hillside Regulations. 
 
 As to the CDP, the Council found that:  
 

The CDP is inconsistent with Guiding Principle 1 of the General Plan, CD 1.3 and 
1.5, which require the protection of ridgelines, as the proposed plan for residences and 
other project components would be located on top and adjacent to undeveloped 
ridgelines. In addition, the CDP is not consistent with Community Design 1 .1, which 
prescribes that the location of new development, "to the extent possible, should be 
concentrated in areas that are least sensitive in terms of environmental and visual 
resources, including: (a) areas of flat or gently sloping topography outside flood plains or 
natural drainage areas, (b) the Moraga Center and Rheem Park areas, and (c) infill 
parcels in areas of existing development." The proposed homesites are primarily 
clustered in hillside settings, requiring significant grading in amounts that would not be 
required if the homesites were located in flatter or more gently sloping terrain. 

 
(AR 0015.) 

II. Claims 
 

             The First Amended Complaint and Petition for Writ of Mandate sets forth five separate 

causes of action. 

The First Cause of Action is for “Uncompensated Temporary and Permanent Taking of 

Property – Inverse Condemnation.”  It alleges that due to a variety of circumstances, the delays 

in processing and final decisions with respect to the property constitute both temporary and 

permanent taking of property without just compensation in violation of the Fifth Amendment of 

the U.S. Constitution. 

The Second Cause of Action is for “Violations of 41 U.S.C. § 1983,” based on due 

process and equal protection violations. 

The Third Cause of Action is for a Writ of Mandate, based on violation of state planning 

and zoning law, arising from a variety of actions: failure to designate a land-use for the property 
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in the General Plan, refusing to certify the EIR, rejection of the Project and alternatives, and 

application of the new Hillside regulations. 

The Fourth Cause of Action is for violation of CEQA, specifically that the Town applied 

the new Hillside Regulations to the property without complying with CEQA requirements with 

respect to the Hillside Regulations.  

The Fifth Cause of action seeks declaratory relief with respect to the legal validity of a 

wide variety of the Town’s actions. 

In the Prayer for Relief, Petitioners seek a writ of mandate ordering the Town to revoke 

its denial of the project; and ordering compliance with CEQA in connection with the Project or 

application of the Hillside Regulations to it.  They also seek monetary damages for the 

temporary and permanent taking of property; a declaration that the town acted illegally, and 

orders preventing any further steps in pursuance of the denial of the project, including 

application of the 2018 Hillside Regulations to the project.  

A. Writ of Mandate Claims 

There are several decisions encompassed within Petitioners’ cause of action for writ of 

mandate: (1) Denial of the project application (CDP); (2) denial of the proposed Plan change; (3) 

refusal to certify the Environmental Impact Report; (4) Failure to designate a land-use for the 

property in the Plan; and (5) application of the Hillside Regulations to the project application.  

Petitioners also assert that the Town’s actions constitute a moratorium on development, in 

violation of specific statutes governing moratoria.  (Although Petitioners brief the issue in 

conjunction with their takings claims, because they have a statutory basis, the Court will initially 

discuss them as part of the writ proceeding.) 

The Petitioners must prove a clear, present duty owed by the respondent and a clear, 

present and beneficial right of the petitioner to obtain a writ of mandate under Code of Civil 

Procedure § 1085. (Unnamed Physician v. Board of Trustees (2001) 93 Cal.App.4th 607, 618.)  

Where the agency has discretion, petitioners must prove that the “action was arbitrary, 

capricious or entirely lacking in evidentiary support.”  (Sacks v. City of Oakland (2020) 190 

Cal.App.4th 1070, 1082.)   

Where the action is brought under Code of Civil Procedure section 1094.5, petitioners 

must prove a “prejudicial abuse of discretion, which is established if the agency “(1) has not 

proceeded in the manner required by law, (2) the order or decision is not supported by the 

findings, or (3) the findings are not supported by …substantial evidence in the light of the whole 

record.”  ((b), (c).) 

According to the Town, “The arbitrary and capricious standard of review employed under 

Code of Civil Procedure section 1085 is more deferential to agency decision making than the 

substantial evidence standard.”  (American Coatings Assn., Inc., v. South Coast Air Quality Dist. 

(2012) 54 Cal.4th 446, 461.) The difference between reviewing a decision for “entirely lacking in 

evidentiary support” and “substantial evidence” is one of degree, with the substantial evidence 

standard giving less deference to the agency. “In each case the court must satisfy itself that the 
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order was supported by the evidence, although what constitutes reasonable evidentiary support 

may vary depending upon the nature of the action. [Citations.] A proceeding which has 

determined individual rights in a factual context will warrant more exacting judicial review of the 

evidence. Otherwise courts will tend to defer to the presumed expertise of the agency acting 

within its scope of authority. (Shapell Industries, Inc. v. Governing Board (1991) 1 Cal.App.4th 

218, 225; see also Golden Drugs Co., Inc. v. Maxwell-Jolly (2009) 179 Cal.App.4th 1455, 1466.)  

1. Failure to Approve Project Proposal 

When reviewing a Town’s decisions about whether a proposed project is consistent with 

its General Plan, “[a] reviewing court's role ‘ “is simply to decide whether the city officials 

considered the applicable policies and the extent to which the proposed project conforms with 

those policies.” [Citation.]’ [Citation.]” (Pfeiffer v. City of Sunnyvale City Council (2011) 200 

Cal.App.4th 1552, 1563; see also, Napa Citizens for Honest Government v. Napa County Bd. of 

Supervisors (2001) 91 Cal.App.4th 342, 386.) “The standard for judicial review of administrative 

decisions by local public agencies with respect to consistency with applicable general plans ‘is 

whether the local adopting agency has acted arbitrarily, capriciously, or without evidentiary 

basis.’ [Citation.]” (San Franciscans Upholding the Downtown Plan v. City & County of San 

Francisco (2002) 102 Cal.App.4th 656, 677.) 

The Town offered a number of reasons why it did not believe the original proposal (126 

units) or the reduced scale alternative (85 units) were consistent with the General Plan.  Most of 

these reasons were included in the Town’s findings on why it was denying the proposed 

General Plan amendment.  (AR 0009-12.)  The Town referenced their findings related to the 

proposal to amend the General Plan and also noted some specific problems with the 126 unit 

development. The Town found that the original proposal was inconsistent Guiding Principle 1, 

Community Design Policies 1.1, 1.3, 1.5 and Safety Policies 3.6 and 3.15.  (AR 00015.)  As to 

the 85 unit development, the Town the proposal was inconsistent with Guiding Principal 1, 

Community Design Policies 1.1, 1.2, 1.3 and 1.4, and Public Safety Policies 1.3. 1.4, 3.3, 3.6. 

and 3.15.  (AR 00017.)  

Although the Town’s denial of the General Plan amendment included a few other 

elements of the General Plan, the Court will focus on the elements specifically referenced as the 

reason for denial of the 126 and 85 unit projects.  

Guiding Principle 1 and Community Design 1.3, 1.4 and 1.5 place emphasis on keeping 

the ridgelines undeveloped and preserving the Town’s natural setting. The 126 unit plan would 

have included houses on the tops of ridgelines and thus, was inconsistent with these policies. 

(See, e.g. AR 745.) The 85 unit plan does not appear to have as significant an effect on the 

ridgelines, but it would still alter the natural setting of the property. (AR 0746-47 (shows the 37 

and 100 unit plans).)  

Community Design 1.1 states that new development should be in flat or gently sloping 

topography, in the Town’s center or as infill. Both proposals would be inconsistent with this 

policy as each involved development on hillsides with steeper slopes. (AR 4011; AR 5344.)  
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Public Safety policies 1.3 and 1.4 call for less development in areas prone to geologic 

hazards and the property has a number of landslides that will require work to stabilize the 

landslides. (AR 5347, AR 7336.)  

Public Safety policy 3.3 states that the maximum emergency response time should be 3 

minutes or 1.5 miles while here the Town claims that the property is located 3 miles away from a 

fire station with a five-minute response time.  Petitioners argued that the property is located 2.5 

miles from the nearest station.  (AR 4934.)  Thus, under either parties’ distance estimate, the 

project site (and both proposals) is inconsistent with this policy.  

Public Safety policies 3.6 requires a sufficiently wide enough road (24 feet) and policy 

3.15 requires providing firefighting access as required by the Moraga-Orinda Fire District (which 

here would be providing an EVA or second access road).  There appeared to be some 

disagreement about whether Petitioners had the right to widen the road as required.  (AR 4342-

43).  Petitioners could not show they had a route for the EVA that was likely to be approved by 

the Fire District.  

The record here shows that the Town considered the evidence presented and that its 

findings that the 126 and 85 unit proposed projects were inconsistent with the General Plan was 

reasonable. Thus, Petitioners have not shown that the Town acted arbitrarily, capriciously, or 

without evidentiary basis.  

2. Failure to Adopt a Land Use Designation in the Plan for this Property 

Weaved throughout each of Petitioners’ claims is the general proposition that the 

decades-long General Plan designation as “study” area violates state law and constitutes a 

taking of their property.  When viewed from ten thousand feet, it would seem unreasonable, and 

a clear sign that the Town has put Petitioners in an endless developmental purgatory.  Viewed 

from ground level, which is the Court’s view, the matter potentially is different, because the 

“study” designation may only warrant actual relief if in fact it has prejudiced Petitioners’ ability to 

lawfully use their land, or Petitioners establish some other beneficial interest in the issuance of 

the writ.   

The governing statute requires each city to have a general plan including a “land use 

element that designates the proposed general distribution and general location and extent of the 

uses of the land for housing, business, industry, open space,” and other specified uses.  

(Government Code § 65302(a).)  While the term “all properties” is Petitioners’ characterization, 

not the wording of the statute, the reference to “the uses of the land” would appear to 

encompass all land within the city.  This is not to say that there is an absolute requirement that 

the plan must be entirely complete the designation of all land on the day it is first adopted.  

There could be good reasons why some parts of the city are designated before others.  But 

there is some point at which the delay becomes so great that it cannot be justified.  41 years 

would seem to be well past that point, but again, the inquiry must be thorough.  

Moreover, the 41-year long “study” designation cannot be laid entirely at the feet of the 

Town.  Until 2002, Petitioners informally pushed the Town to change the plan designation and to 
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allow development, but never submitted a development proposal or a plan change.  In 2002, the 

Town started to consider designating the area (as “open space”), but Petitioners asked the 

Town to leave the property in “study” status, as part of its development proposal.  (The Court 

does not give this fact a great deal of weight, because, understandably, “study” is preferable to 

“open space” if one’s preferred option is 126 units of housing.)  Nonetheless, it offers an 

explanation for some of the delay.  Much of the remaining delay arose from the delay in the 

CEQA process, which appears to have been caused by a number of factors, including 

determining whether an EIR was needed, paying for the EIR’s preparation, preparation of the 

EIR for the project and six alternatives, and pausing preparation during the public’s 

consideration of an initiative.  

It is also worth noting that when preparing the EIR, the Town noted that “It is not the 

intent of the General Plan to keep the site in the ‘Study’ designation in perpetuity…” (AR 103-

04.)  

(a) General Function of the Plan 

State law requires that each city “adopt a comprehensive, long-term general plan for the 

physical development of the … city[.]” (Government Code § 65300.)  As noted above, the plan 

must designate “the general location and extent of uses of the land for housing, business, 

industry, open space…and other categories of public and private uses of land.”  (Government 

Code § 65302(a).)  It must be developed through a process that includes public hearings (§ 

65351) and review by other public entities (§ 65352). 

  “Because of its broad scope, long-range perspective, and primacy over subsidiary land 

use decisions, the general plan has been aptly described as the ‘constitution for all future 

developments’ within the city or county.” (Orange Citizens for Parks & Recreation v. Superior 

Court (2016) 2 Cal.5th 141, 152, quoting Citizens of Goleta Valley v. Board of Supervisors 

(1990) 52 Cal.3d 553, 570.)  “The propriety of virtually any local decision affecting land use and 

development depends upon consistency with the applicable general plan and its elements.”  

(Goleta Valley, supra, 52 Cal.3d at 570, quoting Resources Defense Fund v. County of Santa 

Cruz (1982 133 Cal.App.3d 800, 806.) “A general plan and its specific plans have been 

described as a ‘yardstick’; one should be able to ‘take an individual parcel and check it against 

the plan and then know which uses would be permissible.’” (Orange Citizens, supra, at 159.)  At 

the same time, “precise conformity” of plan with project is not required.  A project must be “in 

agreement or harmony with” the terms of the applicable plan, “not in rigid conformity with every 

detail thereof.” (San Franciscans Upholding the Downtown Plan v. CCSF (2002) 102 

Cal.App.4th 656, 677-678; See also City of Poway v. City of San Diego (1991) 229 Cal.App.3d 

947, 862-863 [“Even though the general plan is always subject to change, the material in the 

plan must have some current utility in order for the public to become informed of the current and 

projected land uses depicted in the plan.”])  Accordingly, changes to the General Plan must be 

express and follow particular procedures, and not accomplished through implication.  (Lesher 

Communications v. City of Walnut Creek (1990) 52 Cal.3d 531, 540.) 
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In essence, the General Plan can be changed to accommodate a given request for a 

development approval, but it must be identified as a plan change, the changes must be 

thorough enough to render the project to be entirely consistent with the plan, and the 

procedures for amendment of the plan must be followed.  As a result, Petitioners proposed a 

plan change along with their CDP. 

(b) Application to this Property 

Petitioners argue that the Town was required to first assign a general plan land use 

designation by which an application can be measured for consistency.  Nothing, however, 

prohibits the submission of a proposed plan change at the same time as a development 

application.  Indeed, that is what Petitioners understandably did here.   

But there is some practical advantage to having a land use designation in place by which 

the proposed development can be judged.  In that instance, the applicant need only establish 

that the proposed development is consistent with the existing plan.  Where, as here, there is no 

designation for the property, and the applicant must propose a plan change, there is a lot more 

work to be done, and many more issues to be considered.  Here is one of the findings from the 

Council, made in the context of disapproving the proposed zoning change: 

Given that the existing General Plan land use designation for the Project Site is 
Study, which does not provide for the development of specified uses, a rezone of the 
Project Site is not appropriate until such time as the Project Site is designated for 
particular uses in the General Plan. Further, the proposed Rezone, which would be 
consistent with the proposed General Plan Amendment, is not consistent with the 
General Plan policies noted above in Part 1 (A)( 1 ).   

 
(AR 0014.)  Viewed in isolation, this paragraph indicates that the failure to have a pre-existing 
land-use designation for the project did affect the consideration of the project.  Another way to 
look at this language is that it simply indicates that Petitioners needed to submit an approvable 
plan change, which could have been in the same package.  They did submit an application for a 
plan change, but the Town identified inconsistencies with general policies of the plan, not just 
the particular land-use designation.  Thus, the Plan Change proposal itself did not rectify all of 
the ways in which the project was not consistent with the general policies and provisions of the 
plan.  Since the plan itself must be internally consistent, this provided some grounds to 
disapprove the proposed plan change. 

Even if the inadequacy of the plan did not directly result in the denial of the project, the 
issue arises as to whether there is adequate reason, and adequate beneficial interest in the 
Petitioners, to justify writ relief directing the Town to adopt a plan amendment addressing the 
status of the Property. 

The property has not been zoned for any use in over 40 years. Some of the delay here is 
understandable.  While the 2002 General Plan called for a two year time period for the 
Petitioners to offer a proposal, it appears that Petitioners and the Town were engaged in an 
extended discussion about the use of the property.  Thus, the failure for the Town to designate 
the property as something other than study by 2004 was justified.  By 2018, however, it was 
clear that extensive studies of the area had been completed and there was no justifiable reason 
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to continue the study designation for the property.  In November 2018, the Town stated that it 
was time to rezone the property as something other than study and directed staff to prepare 
recommendations within 120 days.  The record does not indicate whether any recommendations 
were made, but it does not appear the Town ever acted to rezone the property.  By early 2019, 
there appears to be no justifiable reason why the Town has not zoned the property as 
something other than study.  

The “standing” requirements to seek a writ of mandate have been described by our 
Supreme Court in Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 
155, 165-166: 

As a general rule, a party must be ‘beneficially interested” to seek a writ of 
mandate.  (Code Civ. Proc., § 1086.) “The requirement that a petitioner be ‘beneficially 
interested’ has been generally interpreted to mean that one may obtain the writ only if 
the person has some special interest to be served or some particular right to be 
preserved or protected over and above the interest held in common with the public at 
large. […] Nevertheless, “’where the question is one of public right and the object of the 
mandamus is to procure the enforcement of a public duty, the [petitioner] need not show 
that he has any legal or special interest in the result, since it is sufficient that he is 
interested as a citizen in having the laws executed and the duty in question enforced.   

 
Thus, even in the absence of a showing that the “study” designation has precluded 

development of Petitioners’ land, they have a sufficient interest individually, and as members of 
the public interested in enforcement of the law, in the issuance of a writ concerning the plan to 
satisfy the “beneficial interest” requirement.  The question then becomes whether the Town has 
abused its discretion by failing to designate a land use for the subject area.  Given all of the 
facts and circumstances, including the very long history of controversy about this site, the Court 
concludes that the Town has abused its discretion, and should be ordered by writ of mandate to 
adopt a general plan amendment designating the land use for this site. 

3. Failure to Approve Plan Change 

Petitioners argue that the Town could have, and should have, de-linked the proposed 

Plan Amendment and the development application.  The Town says it has no duty to do so.  

Certainly, there is no categorical duty to do so, but the Court must consider whether failing to do 

so under the circumstances of this case constituted an abuse of discretion.  The Town also 

claims that this argument was never made to the Town Council, thus administrative remedies 

have not been exhausted.  

Petitioners’ appeal to the Town Council separately addressed the General Plan 

Amendment, the zoning request, the Development Plan and the FEIR, however, the appeal did 

not make a specific request the Town approve the General Plan Amendment even if it denied 

the other portions of the appeal.  (AR 4939-4946.)  Before the hearing, Petitioners requested 

that the Town do two things: (1) set aside the Commission’s resolution, but commit to working 

with the Petitioners to find a feasible alternative and (2) provide feedback on the 85 unit 

development plan.  (AR 4933.)  At the hearing, Petitioners’ focused their requests on getting the 
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Town to approve the FEIR.  Petitioners did not make a specific request that the Town approve 

the General Plan changes.  

In addition, the General Plan amendment has many of the same inconsistencies with the 

General Plan as the proposed development proposal.  (AR 009-12, 4962, 5320-5322.)  For the 

reasons discussed above, the Court finds that the Town did not abuse its discretion in denying 

the request to amend the General Plan.  

4. Failure to Certify Final EIR 

Petitioners allege that the Town should have certified the final EIR.  The Town simply 

states that the Council “exercised its discretion to decline to certify the EIR.” (See CEQA 

Guidelines, Cal. Code Regs., Title 14, § 15270(a) [“CEQA does not apply to projects which a 

public agency rejects or disapproves.”]) 

The Council’s take on the issue was as follows:  

Finding: With respect to CEQA codified at California Public Resources Code §§ 
21000, et seq., and as further governed by the State CEQA Guidelines, found at 14 CCR 
§§ 15000, et seq.), as set forth in CEQA Guidelines section 15270(a), "CEQA does not 
apply to projects which a public agency rejects or disapproves." Therefore, the Planning 
Commission took the correct action to recommend that the EIR not be certified. 
Additionally, as stated in the Planning Commission Staff Report there is no legal or 
contractual obligation under the Reimbursement Agreement to certify the Final EIR, as 
has been cited by the applicant. The Reimbursement Agreement itself does not set forth 
such a contractual obligation of the Town. Further, even if it purported to obligate the 
Town in such a manner, the obligation would not be valid as the Town has an 
independent duty to review the Final EIR pursuant to CEQA Guidelines section 15090(a) 
(3) which states the following: (a) Prior to approving a project the lead agency shall 
certify that: (1) The final EIR has been completed in compliance with CEQA; (2) The final 
EIR was presented to the decision-making body of the lead agency, and that the 
decision-making body reviewed and considered the information contained in the final 
EIR prior to approving the project; and (3) The final EIR reflects the lead agency's 
independent judgment and analysis. Resolution No. 66-2018 8 November 14, 2018.  The 
Town cannot contract away its independent judgement and analysis as required by 
CEQA Guidelines section 15090(a)(3). 

(AR 008-009.)  Thus, the Council identified two reasons why it was not legally required to certify 
the Final EIR: CEQA doesn’t mandate it and a contract can’t compel it if it is not otherwise 
justified.  But the Council still had authority to certify the Final EIR, and it failed to identify any 
reason why the Final EIR should not be approved.  It had discretion, and failed to exercise it.  
“While mandamus will not lie to control an exercise of discretion, i.e., to compel an official to 
exercise discretion in a particular manner, mandamus may issue to compel an official both to 
exercise his or her discretion (if he or she is required by law to do so) and to exercise it under a 
proper interpretation of the applicable law.”  (California Assn. for Health Services at Home v. 
State Dept. of Health Care Services (2012) 204 Cal.App.4th 676, 683.)  
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 There may be some practical benefit to certification of the Final EIR, even if the project is 
disapproved.  Where “an EIR has been certified or a negative declaration adopted for a project, 
no subsequent EIR shall be prepared for that project” if the project is resubmitted without 
“substantial changes[.]”  (Cal. Code Regs., Title 14, § 15162(a).)  (Application of this provision 
would depend on whether the lesser alternatives are considered part of the “project.”)  In any 
situation, an agency may prepare a draft EIR by “using a previously prepared EIR.”  (Cal. Code 
Regs., Title 14, § 15084(a)(2).)  (It is not clear that this section requires a certified EIR, rather 
than a draft.)  It would seem, however, that having an EIR that has been certified could speed 
up the process of environmental review for a modified version of the project.  

 As set forth with respect to the general plan land use designation, the Petitioners have a 
sufficient beneficial interest in the writ to allow them to invoke the Court’s authority.  In this 
instance, however, the writ would be limited to directing the Town to consider whether the EIR 
ought to be certified. 

5. CEQA (4th COA): Application of the Hillside Regulations 

Petitioner’s Fourth Cause of Action is styled as a CEQA cause of action, but it does not 
directly contest any action taken pursuant to CEQA.  The Town rejected the CDP and the Plan 
change.   CEQA guidelines provide that the statute does not apply to a project that is rejected.  
(Cal. Code Regs., Title 14, § 15270(a).)  Petitioners state that “when the Town denied the 
Project Applications and decided not to certify the EIR, it also applied the Hillside Regulations to 
Bollinger Valley without any environmental review, so that all future applications would be 
subject to those new regulations.”  Petitioners allege that application of the Hillside Regulations 
to the project application without any environmental review constituted an abuse of discretion.  
Thus, in a roundabout way, Petitioners characterize application of the Hillside Regulations as a 
violation of CEQA. 

The Court takes a more direct approach.  The Town expressly represented in the 
previous litigation concerning the Hillside Regulations that the new requirements would not be 
applied to this project application.  If they did so, such application would be, at a minimum, an 
abuse of discretion. 

The question is whether the Town did so.  The record does show that there was 

consideration of some issues that concern appropriate development of hillsides.  But such 

regulations had existed before the most recent Hillside Regulations.  Petitioners have not 

pointed to any particular place in the record where the Town applied the new and different 

provisions of the Hillside Regulations to this application.  The Court invites the parties to provide 

further clarification on this issue.  (It appears from review of the previous case challenging the 

Hillside Regulations that the limitation in which building on property with a 25% or greater grade 

was part of the new Hillside Regulations, yet it was applied in the consideration of this property.) 

6. Unlawful Moratorium on Development 

Petitioners claim that the “study” designation in the General Plan constituted a de facto 

moratorium on development, contrary to certain legal requirements.  This appears to add little to 

the takings claims.  Government Code section 65848 concerns adoption of emergency zoning 

ordinances, which no one claims has occurred here.  Tahoe-Sierra Preservation Council, Inc. v. 
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Tahoe Regional Planning Agency (2002) 535 U.S. 302, concerns an express temporary ban on 

development.  

B. Taking (1st COA) 

1.  Ripeness 

(a)  Legal Standards 

“The ripeness requirement applies to takings claims brought under both the federal and 
state Constitutions, and our Supreme Court has observed that state and federal law is 
coextensive in this area. (Hensler v. City of Glendale (1994) 8 Cal. 4th 1, 9, fn. 4.).”  (Toigo v. 
Town of Ross (1998) 70 Cal.App.4th 309, 325, fn. 4.) 

Petitioners rely on Del Monte Dunes at Monterey, Ltd. v. Monterey (9th Cir. 1990) 920 
F.2d 1496, 1501, which describes the “ripeness” standard as follows:  

The taking component of an as applied claim is not ripe until the local 

government issues a final decision on the application of land use regulations to the 

affected property. … Finality first requires the rejection of development formally sought 

by the landowner.  At a minimum, the landowner must submit one formal development 

plan and seek a variance from any regulations barring the development proposed in the 

plan.  (Citations) Finality also requires the local government to determine authoritatively 

the type and intensity of development that land use regulations will allow on the subject 

property; such a determination helps a court to evaluate whether regulation of the 

subject property is excessive by identifying the extent of the regulation.”  [citations.] 

Thus, a landowner may need to resubmit modified development proposals that satisfy 

the local government’s objections to the development as initially proposed.   

“In arguing that a final decision has been made for ripeness purposes, the claimant has 

the heavy burden of setting forth facts that are ‘clear, complete, and unambiguous’ showing that 

the agency has ‘drawn the line, clearly and emphatically, as to the sole use to which [the 

property] may ever be put.’ ” (Toigo, supra, 70 Cal.App.4th at 325; see also, Hoehne v. County 

of San Benito (9th Cir. 1989) 870 F.2d 529, 533 [“to prove that a final decision was indeed 

reached, the facts of the case must be clear, complete, and unambiguous.”].) 

The Town in turn relies on a variety of authorities, but the ultimate standard does not 

differ greatly.  The difficulty lies in the application to a given set of facts.   

In Palazzolo v. Rhode Island (2001) 533 U.S. 606, 620, the United States Supreme 

Court stated that “[w]hile a landowner must give a land-use authority an opportunity to exercise 

its discretion, once it becomes clear that the agency lacks the discretion to permit any 

development, or the permissible uses of the property are known to a reasonable degree of 

certainty, a takings claim is likely to have ripened.”   Palazzolo found that the takings claim was 

ripe because it was clear city council would not approve a plan to fill the wetlands and thus, 

prevented any development on a large portion of petitioner’s land.  (Id. at 624.)  Petitioner still 

retained value in the upper (non-wetlands) portion of his land which could be developed, but the 

Court held that the petitioner was not required to submit a plan to develop that land and it was 
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undisputed that the upper portion retained some value.  The Court explained that a landowner 

was required to explore development opportunities on the upper parcel “only if there is 

uncertainty as to the land’s permitted use.”  (Id. at 622.)  As explained below, there is 

uncertainty as to the land’s permitted use here, while in Palazzolo it was undisputed that the 

land retained value. 

Tying the issue more specifically to the ordinary zoning process, “the developer must 

establish that it has submitted at least one meaningful application for a development project 

which has been thoroughly rejected, and that it has prosecuted at least one meaningful 

application for a zoning variance, or something similar, which has been finally denied.”  (Long 

Beach Equities, Inc. v. County of Ventura (1991) 231 Cal.App.3d 1016, 1032;   

Similar cases include Toigo, supra, 70 Cal.App.4th at 325; Pakdel v. City and County of 

San Francisco (9th Cir. 2020) 952 F.3d 1157, 1164; Hensler v. City of Glendale (1994) 8 Cal.4th 

1, 12 [A court “cannot determine whether a regulation has gone ‘too far’ unless it knows how far 

the regulation goes.” Quoting Macdonald, Sommer & Frates v. Yolo County (1986) 477 U.S. 

340, 348]. 

California cases generally require that the plaintiff not accept “no” for an answer, at least 

on the first try, unless it is clear that further application would be futile.  In Toigo, the owner had 

submitted two applications, and alleged that it was clear that nothing would be approved, but 

court found that town “left open the possibility that these regulatory restrictions may be eased” 

through a modified proposal, based largely on the fact that a town planner stated that the town 

would be “open minded.” (Toigo, supra, 70 Cal.App.4th at 328.)  In Toigo, both development 

applications were for the same number of units, which was more than the area was zoned for. 

(Id. at 315.)  The court noted that the developer “ ‘made no attempt to alter their vision’ of 

intensity of development”.  (Id. at 327.)  

In Milagra Ridge Partners, Ltd. v. City of Pacifica (1998) 62 Cal.App.4th 108, 112-113, 

the owner’s application was denied, the owner reapplied, a referendum was approved that 

blocked project, but the matter was deemed not ripe because the owner had not submitted an 

application that addressed the city’s concerns and rendered the proposal consistent with the 

local general plan.  (Id., at 114-120.) 

When, however, it is clear what development (if any) will be permitted, no further 

applications need to be filed.  In Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 

263, a city resolution prohibited new developments where the land had a safety factor of less 

than 1.5 and it was clear that plaintiff’s land had been designated as having a safety factor of 

less than 1.5.  The court found that the taking claim was ripe despite plaintiff’s application for an 

exclusion from the resolution not being finished because the outcome of the process was 

certain, since the plaintiffs could not show they had a safety factor of 1.5 or higher.  (Id. at 281-

83.)  

In Dunn v. County of Santa Barbara (2006) 135 Cal.App.4th 1281, the County denied a 

request to subdivide a property, which would have allowed for two residences to be built.  The 

County determined that a portion of the property was a wetland and that due to the protections 
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provided to wetlands, the County did not have authority to subdivide the property.  (Id. at 1287.)  

The court found the claim was ripe even though the owner did not apply for a permit to develop 

one residence on the property. (Id. at 1300.)  The court explained that the taking claims was ripe 

because County has made it clear the wetlands protections limit any development to one 

residence.  (Id. at 1300.) 

Of potential importance here is that an allegation that lesser uses are not economically 

beneficial is not enough to excuse failure to reapply.  (County of Alameda v. Superior Court 

(2005) 133 Cal.App.4th 558, 562-571.)  (In that case, however, the county had adopted new 

General Plan requirements, and no new applications had been submitted under the new plan.)  

The case law is less clear on what level of proof is necessary to establish that lesser uses are 

not feasible. 

(b) Evidence in the Record  
 

Petitioners submitted one application, which was denied for five reasons: it required 

substantial grading and cut-and-fill instead of preserving natural topography; it would develop 

slopes steeper than 20%; it would remove hundreds of trees; it lacked access roads; and it 

would not allow the local fire district or EBMUD to maintain levels of service. 

Petitioners’ application included a Final EIR, which considered six different development 

options and a no project option (alternative 1): proposed project (126 units), alternative 2 (8 

units), alternative 3 (37 units), alternative 4 (100 units), alternative 5 (121 units) and alternative 6 

(85 units).  All alternatives were evaluated in the FEIR.  The FEIR noted that “[a]n alternative 

between 8 and 25 units is not specifically considered in this EIR because it would result in a 

similar level of impacts as Alternative 3 (up to 37 units) with the exception of the EVA, and the 

Town Council may limit the number of units to 25 or less as a Condition of Approval should they 

select Alternative 3.”  (AR 0052.)  The FEIR concluded that the 37 unit alternative was the 

environmentally superior option.  The 8 unit alternative did not have the same amount of 

infrastructure and thus while it created a smaller environmental impact in some areas, it was not 

the superior option.   

It is clear that the Town will not approve a development that is 85 units or larger on the 
property.  The Town Council denied Petitioners’ appeal, which had the result of denying the 
request for the original project to build 126 units on the land.  (AR 0016-17.)  The Town Council 
also specifically rejected Alternative 6 (85 units) in its resolution denying Petitioners’ appeal, 
finding it was not consistent with the General Plan.  (AR 0017.)  What is not clear from the 
resolution is whether the Town made a decision about development smaller than 85 units.  

The FEIR looked at all the various alternatives, including thoroughly analyzing the 
various alternatives.  The Planning Commission recommended that the Town Council consider 
a revised project similar to the alternative 3 (37 units).  (AR 5095-96.)  The Town was also told 
that if they liked one of the alternatives, they could announce that decision and then have that 
alternative worked up properly for approval.  (AR 4209-10.) 
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The Town Council did not act on this recommendation.  The Council’s failure to act on 
this recommendation, however, does not tell the Court how the Council viewed this 
recommendation nor does it mean the Council denied all development for the property.    

There is some evidence in the record that two of the four Councilmembers would not 
support a 37 unit development.  Councilmember Sos made it clear that she would not approve 
the 37 unit alternative (along with the larger options) because of the failure to conform to the 
General Plan relating to fire safety issues.  (AR 4362.)  Korpus stated she agreed with Sos.  (AR 
4363.)  The Vice Mayor and other councilmember in attendance stated they also had concerns 
about consistency with the general plan, but did not offer any statements about the 37 unit plan 
or what size development would likely get approved.  (AR 4363-4634.)  The fifth member of the 
council, Mayor Trotter, did not participate.  (AR 4310.)  Thus, the record here shows uncertainty 
as to whether the Council would have approved the 37 unit plan if requested to do so by 
Petitioners.  

There is also uncertainty about whether the Town would have approved a 25 unit 
development.  At the Town Council meeting, Councilmember Korpus stated that she thought 
there is a good chance of doing a smaller project on the site that would be financially feasible.  
(AR 4361.)  Korpus noted that a development of less than 25 units does have the same EVA 
requirements and seemed to suggest that there could be negotiations about the fire safety 
requirements with a project about that size.  (AR 4361.)   

Thus, the record shows that the Town did not reject all possible development on the 
property. Petitioners failed to specifically request that the Town consider the smaller options and 
thus, the Court cannot use the Town’s failure to approve or reject the smaller alternatives as a 
sign that the Town would not approve one of the smaller alternatives.  

Petitioners repeatedly claimed that the smaller alternatives (37 units and smaller) were 
not economically feasible.  According to Petitioners’ planner, Richard Loewke, necessary land 
and infrastructure improvements (sewer, water, fire protection, access improvements), will cost 
over $30 million.  (AR 5164-5166.)  Loewke repeatedly stated in correspondence to the 
Planning Commission and Town Council that 85 units is the smallest development that is 
economically feasible.  (AR 4933-38; 4801-27; 5164-86; 5283-5284.)  For example, in an 
October 15, 2018 letter to the Planning Commission, Loewke stated that alternatives 1, 2 and 3 
were infeasible “and must therefore be removed from consideration.” (AR 5186.)  In a letter to 
the Town Council, Loewke requested that the Town set aside the Commission’s resolution and 
provide feedback on the 85 unit plan, which Loewke stated “represents the smallest potentially 
feasible housing plan.”  (AR 4934.)  Petitioner David Bruzzone sent an email to the Town 
Council attaching a number of correspondences previously sent to the Town.  This email quoted 
potions of these correspondences, including that the 85 unit plan is the small possible plan 
“represents the smallest possible number of homes that can potentially support the cost of 
building safe, reliable, and environmentally responsible primary and secondary access, sanitary 
sewer service, and water for domestic use, and fire protection.  (AR 4745.)  

During the Town Council meeting, Petitioner David Bruzzone stated that the Town could 
pick any of the six alternatives. (AR 4331, 4333.)  Later, Bruzzone was asked about the 
inconsistency between Loewke’s claim that the smaller plans were not feasible and Bruzzone’s 
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statements that they were open to working with the Town on any of the alternatives.  Bruzzone 
answered that “all these options should be open”.   (AR 4341.)  He went on to state that while 
they were willing to talk about the smaller plans, “[w]e all know it’s not going to work. It’s not 
going to be financially possible…”  (AR 4342.)  

Thus, the record shows that, prior to the Town Council meeting, the Petitioners 

consistently claimed the 85 unit was the smallest feasible project.  While Petitioners’ position at 

the Town Council meeting was more flexible and a bit unclear, Petitioners never claimed that 

they could or would develop the property based on the 37 or 8 unit alternatives.  This record 

does not support the claim that Petitioners requested the Town make a decision on the 37 or 8 

unit alternatives.  At best this record shows some ambiguity as to whether Petitioners wanted 

the Town to approve these smaller alternatives, but it falls short of showing that the Town has 

refused to approve the 37 or 8 unit alternatives despite Petitioners’ request for such approval. 

In addition, some of the grounds for disapproval will apply to any proposal.  The Town 

objected that the property is more than 1.5 miles from the nearest fire station, and reducing the 

number of lots will not change that fact.  (Petitioners dispute the reasonableness of this factor in 

any event, because Local Agency Formation Commission (LAFCO) standards are 3 miles or 5 

minutes response time 90% of time, and 75% of current development in town does not meet 

that standard.)  If the Town is going to disapprove the project because it is not within the 

EBMUD service area, that is not going to change by reducing the number of lots.  Moreover, 

Petitioners assert that the significant grading and “cut and fill” to which the Town objected is the 

minimum necessary to “establish long-term stability within the ‘bowl’ area and arrest significant 

erosion damage to the ecosystem.”  Thus, apparently this would not change if the project were 

scaled down.  (AR 4804 4933, 3943, 4745, 4750, 4801.)  The Town’s denial of the larger project 

based on inconsistencies with the General Plan, however, does not mean that it would be 

required to deny a smaller development proposal.  The Town can amend the General Plan and 

the Town has indicated that it would be open to a smaller development, which suggests that 

with a smaller project it may be more willing to amend to the General Plan.  

The Moraga Orinda Fire District’s concerns about fire safety also lessen with a smaller 

development.  For example, the Chief noted that fire safety requirements are triggered based on 

the number of additional homes and that anything that “significantly increases the size of 

development” would require road improvements and likely a secondary access road.  (AR 4329-

30.)  Thus, a smaller development would not necessarily trigger the same fire safety 

requirements.  The Fire District has not fully evaluated the fire safety needs for a smaller 

development and thus, the Court cannot find that the same fire safety measures would be 

required for any development on the property.   

Petitioners have also pointed out that the newly adopted Hillside Regulations may have 

a significant effect on development of this property in the future.  When the Town considered 

Petitioners’ application the project was specifically exempt from the Hillside regulations, thus the 

Town has not been able to consider what effect the Hillside regulations might have on the new 

proposals for development on this property.  This issue is not ripe for the Court’s consideration.  
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The Court finds that based on this record, the takings claim is ripe as to the denial of the 

85 lot development plan.  The Court cannot find, however, that the claim is ripe for the denial to 

approve a smaller development proposal. Another potentially ripe is the claim that the long-term 

“study” designation itself constitutes a per se taking.  The difficulty here for Petitioners would be 

the merits of the claim, given that the plan designation itself is not an outright refusal to permit 

any use. 

2.   Exhaustion of Administrative and Judicial Remedies 

Another important issue here is whether the petitioner must first prevail on the writ 

petition. Some cases hold that a writ must issue giving the city the opportunity to comply with 

the writ first.  (Hensler, supra,  8 Cal.4th 12-13, Mola Development Corp. v. City of Seal Beach 

(1997) 57 Cal.App.4th 405, 411 [city gets “the opportunity to respond to an adverse judicial 

ruling by; remedying the wrong or mitigating the damages claims”].)  

Petitioners argue that they filed their writ petition with the takings claim and that the 

Court can rule on the writ petition first and then the takings claim.  While filing a writ and takings 

claim together appears to be proper, Petitioners cite no authority that holds the Court can forego 

giving the government agency an opportunity to comply with the writ before ruling on the takings 

claim.  This appears to be permissible only in certain situations.  For example, where there is a 

claim of a temporary taking and the government action has ceased, it would be unnecessary to 

send such an issue back to the government agency for consideration as they would be unable 

to stop a taking that has already occurred.  In addition, where the government “has effectively 

taken the [opportunity to comply with the writ] off the table” by filing a separate condemnation 

proceeding for the property there was no need to remand the writ claim before considering the 

takings claim. (Jefferson Street Ventures, LLC v. City of Indio (2015) 236 Cal.App.4th 1175, 

1204.)  

Thus, in most situations if Petitioners prevail on their writ claim that claim will need to be 

sent back to the Town before the Court can consider the takings claim.  Here, however, 

Petitioners have not prevailed on the majority of their writ claim.  A claim for a temporary taking 

based on the “study” designation may be ripe, however, it is not clear if Petitioners will be able 

to show a compensable taking.   

3.   Substantive Standard for Taking 

While the Court will discuss the legal standards for determining whether a taking has 

occurred, it appears that application of those standards would not be appropriate until after the 

Town has responded to any writ that the Court issues. 

The Supreme Court has established different theories under which a taking may be 

established.  In Lingle v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 548, the Supreme Court 

described four categories of regulatory takings: 1) physical invasion of land; (2) deprivation of all 

economically beneficial use of land; (3) regulations that “go too far”; and (4) regulatory 

exactions.  Petitioners’ claim here relies on the theories of deprivation of all economically 

beneficial use and going “too far”. 
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A taking based on government regulation that “goes too far,” is the result of an ad hoc 

inquiry in which the court considers (1) the economic impact of the regulation, (2) the extent to 

which the government has interfered with investment-backed expectations; and (3) the nature of 

the government action.  (Penn Central Transp. Co. v. City of New York (1978) 438 U.S. 104, 

123.)  Petitioners argue here that the Town’s actions have rendered the property completely 

valueless, and that they had a reasonable expectation of development, based on the zoning that 

existed in 1974 before the Town was incorporated.  Finally, they argue that the nature of the 

Town’s actions is in essence a complete prohibition of development, rather than a limitation that 

allows some development while protecting public welfare. 

Petitioners also argue that the Town’s actions constitute a deprivation of all economically 

beneficial use. As to whether there has been a temporary taking, “[W]here the government’s 

activities have already worked a taking of all use of property, no subsequent action by the 

government can relieve it of the duty to provide compensation for the period during which the 

taking was effective.” (First Evangelical Lutheran Church v. County of Los Angeles (1987) 482 

U.S. 304, 321.)  Note that the court assumed that the local ordinance had denied the landowner 

all use of the property, it did not address at all the standards for what constitutes a taking. 

It would seem, however, that even this determination would be better left until after the 

Town has responded to any writ issued by the Court. 

C. Due Process and Equal Protection (2nd COA) 

Petitioners argue that this property, alone in the Town of Moraga, has been designated 

as a “study area,” in violation of their rights to Equal Protection of the Law and Due Process.  Of 

course, it is not sufficient for equal protection purposes to show different treatment, the 

petitioner must show that there is a legally insufficient basis for the different treatment.  Different 

parcels of land often have significant differences.  “ ‘Unless a statute provokes “strict judicial 

scrutiny” because it interferes with a “fundamental right” or discriminates against a “suspect 

class,” it will ordinarily survive an equal protection attack so long as the challenged classification 

is rationally related to a legitimate government purpose.’ Under this test, a statute will be upheld 

if it bears a rational relation to a legitimate government objective.” (Stubblefield Construction Co. 

v. City of San Bernardino (1995) 32 Cal.App.4th 687, 713; see also, California Grocers Assn. v. 

City of Los Angeles (2011) 52 Cal.4th 177, 208-209.)  

For a substantive due process claim, Petitioners must show that “the interference with 

property rights was irrational or arbitrary. [Citations.]” (Bateson v. Geisse (9th Cir. 1988) 857 

F.2d 1300, 1303; see also, Stubblefield Construction Co., supra, 32 Cal.App.4th at 709 [“the 

burden is on one complaining of a due process violation to establish that the legislature has 

acted in an arbitrary and irrational way.”].)  

The record amply shows why this property is different from others within the Town.  It is 

in large part a bowl surrounded by ridges, cut off from the surrounding area.  It is on the edge of 

the city limits, relatively far from other developed portions of the Town and supporting 

infrastructure. 
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To be sure, Petitioners point out some similarities – most of the Town is hilly.  It is 

spread out. Petitioners’ property, however, is not the only property with development limitations.  

Large sections of the Town have been designated as open space land since at least 2002 and 

more recently, additional development restrictions have been implemented as part of the Hillside 

Regulations.  

Finally, Petitioner argue that there is no rational basis for retaining the “study” 

designation for over forty years.  While the Court is not inclined to find that there was no rational 

basis for the continued “study” designation, the issue is addressed above.  

Petitioners also argue that the project denials violate those same rights.  This claim adds 

little to the existing mandate claims, i.e., if the projects meet the standards necessary to survive 

the other claims, then they are sufficiently rational to survive this claim as well.   

III. Requests for Judicial Notice 

Respondent’s requests for judicial notice 1 through 4, which are not opposed, are 

granted. 

Respondent’s requests for judicial notice 5 through 9, which concern other jurisdictions 

and are opposed, are denied as irrelevant. 

IV. Questions 

The Court requests that the parties be prepared to address the following questions at the 

hearing.  The Court’s draft analysis tentatively addresses many of these issues, but the Court 

wishes to assure that counsel are prepared to address these specific issues. 

Rather than disapprove the project because the City of Lafayette would have to approve 

the emergency access road and EBMUD would have to approve an extension of its jurisdiction, 

couldn’t the Town have approved the project subject to obtaining those approvals? 

Is there any reasonable likelihood that the Town will approve any development on the 

property?  

Did the Town apply the new Hillside Regulations to the project or did it simply apply the 

pre-existing requirements? 

Will future development applications for this property be subject to the Hillside 
Regulations? If so, when would a CEQA claim based on the application of those regulations to 
the property be ripe?  

 
What effect do the Hillside Regulations have on any new applications to the Town?  

What evidence is in the record establishing that any development less than 85 lots is 

economically infeasible? 
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Given that a Plan Change designating the property as “residential” could be, and was 

submitted with the project proposal, how did the “study” designation actually impede Petitioners’ 

ability to receive approval to develop the property? 

Would a land-use designation in the Plan sufficiently benefit Petitioners that the Court 

should order the Town to consider adoption of a plan change? 

Even though certification of the EIR is not required by CEQA where the project 

application is denied, was it an abuse of discretion for the Town not to approve it in this 

instance? 

Prior to the Town Council hearing, Petitioners argued that the EIR adequately analyze 

the 85-lot RSA and does not conclude that the less intensive alternatives are infeasible (AR 

5164).  How is this squared with Petitioners’ claim that the Final EIR should have been certified? 

What happened to the Town Council’s direction to staff to start the process to “determine 
the estimated cost of preparing a general plan amendment and rezone of the Property from 
study to a residential density consistent with the guiding principles, goals, and standards of the 
general plan” within 120 days?  What does the record show?  Does the failure to follow up 
suggest that the Town is not interested in development here?  
 

Was the delay in finishing the EIR caused by delay in payments by Petitioners? Where is 
that provided in the record beyond the reference in the staff report?  

 
If Petitioners’ claim that disapproval of the 85-unit alternative proposal constituted a 

taking is ripe, could the taking issue be decided on this record, or would further evidence be 
required? 
 
 

 

 

 

 


